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I. INTRODUCTION
- Petitioner Sara D. Spain applied for unemp'loyme‘nt benefits
after quitting her job due to an ébusive employer. The Employment
Security Department (ESD) denied her benefits.
| -The Thurston County Superior Court reversed the ESD and
held that the list df “gbod cause” reasons for quitting one’s job and
| qualifying for unemployment benefits under RCW 50.20.050(2) was
~ not ah exhaustiVe list.- Division Il of thé Court of Appeélé reversed
the superior court and affirméd‘ the ESD’s denial vof beneﬁts based
entirely on fhat Division’s decision in Starr v. Employment Security
Depanfment, 130 Wn. App. 541, 123 P.3d 513 (2005), rev. denied,
157 Wn.éd.101 9 (_2:0(_)6‘), which held that the list was exhaustive.
This Court granted reView of Ms., S'pain’s case and
consolidated it with Batfey v. ESD (No. .80309-9), under the jbint
Causé number 79878-8,' in"an order dated January 9, 2008. In that
order this Court dfrected the partieé to file supplemental briéfing
addressing City of Fircrest v. Jensen, 158 _Wn.2d 384, 143 P.3d

776 (2006), cert. denied, 127 S. Ct. 1382 (2007).



_ Il. CITATION TO COURT OF APPEALS DECISION

Division Il of the Court of Appeals filed a decision on the
merits of Ms. Spaln s appeal on February 7, 2007, in Sara D. Spaln
v. State of Washington Employment Security Department, Court of
Appeals Cause No. 33705- 3 I A copy of the decision is attached
to this Petition as Appendix (“App. ”) A. _
 Ill. ISSUES PRESENTED ON CONSOLIDATION

A. Should Ms Spain be granted benefits under the
Emeloyment Security Act (ESA) because under Batey the voluntary.

qwt provnsmns that apply to her case are those prows:ons

_ appllcable prior to the 2003 amendments to the ESA that Batey
| correctly held to be unconstltutlonal? | |
B. Should Me. Spain be granted benefits wnen, prior to |

-the amendments in 2003 to the vquntafy quit provisions ef the
ESA, employees SUOh as Ms. Spain were eligible for benefits when.
they quit tneir jo.bs because of abueive employment situatione? |

| C. | Was the trial ceurt correct in awarding Ms. Spain
- benefits and deciding that the a‘mendmentsvm'ade in 2003 did not
restrict the iist of “good ‘cause” reasons for voluvntarily‘ quitting one’s

job to the ten reasons stated in the amendments?



IV. STATEMENT OF THE CASE
A . Substantlve Facts Job Separation'
Séra Spain worked for Peterson Northwest, Inc. CP Comm.
Rec._53.2 -She quit in June 2004, according to the Administrative
| ~ Law Judge’s Findings Qf Fact, “because of the way the president of
the company, Bryan Petevrson,'treated her.” CP Comm. Rec. 8, 46-
a7, | | |
Ms. Spain test_ified abo_uf mahy incidents in which she and:
her coworkers were abused by their employer, mcludlng this one:
[T]he guys had done some work on a roof and it wasn't to his
[the owner’s] standard, and so he made everybody in the

office go stand out in the freezing cold for like three hours
while he just went off on us. :

* k ®

It was freezing. It-was like starting to rain. And I'm not sure,
| think he was even going | hope it does rain so you guys
can get soaked and miserable. He says | don't give a shit
what you guys, how you guys feel, he doesn't care.

CP Comm. Rec. 21.

' What follows is an abbreviated statement of facts; a fuller recitation may be
found in Ms. Spain’s petition for review and her opening brief filed with the Court

of Appeals.

®The Commissioner's Record is the sole record for review in this matter but it is
paginated separately from the rest of the Clerk’'s Papers; the Commissioner’s -
Record therefore will be referenced as “CP Comm. Rec.” followed by the page as
it is referenced in the original Commissioner’s Record.



B.

Prbcedural History

The ESD denied benefits on July 21, 2004. CP Comm. Rec.

R 32. Ms. Spain appealed and after the appeals hearing, an ALJ,

though denying benefits, made the following findings of fact:

Ms. Spain and other employees-were called “retards” by
the owner; she was berated for being too slow;

she and other employees were faced with verbal, often
profane, abuse from the owner;

she and other employees witnessed the owner throwing -
and kicking inanimate objects on a weekly basis; .

she and other employees were forced to stand out in the
“freezing cold” and rain for approximately “three hours”
one day and were told by the owner that he hoped they
“got soaked” and that he “did not care how they felt”;

she was called by the owner who was stuck in a traffic

_ jam and he told her that had she joined him on the trip he

could have been in the carpool lane and he demanded

- that she find him the fastest way to his destination;

she was further yelled at and abused when she told the
owner that an employee’s pay check had not cleared and
the owner became angry because he had told Ms. Spain
earlier that same day that the business was “in the red”;

she spoke to the owner and told him she did not like the
way she was being treated and he promised to change
his behavior but did not.

. CP Comm. Rec. 47 (Findings of Fact 3, 4, 5, 6, 7).



The ESD and the ALJ denied Mé. Spain benefits 'b,ecause,
according to the ESD, Ms. Spain had quit without “good cause”
under the newly amended statute: | | .

| Although claimant’s employer treated her in an

unprofessional, demeaning and unjustified manner,

based on the specific enumerated provisions above [of the . -

Employment Security Act] these actions do not constitute

good cause for quitting.
CP Comm. 'Rec. 49 (émphasis a'dded).‘ The Commissioner
affirmed, _ruling fhat Ms. Spain’s reason for quittihg fa‘iled to fit.'with'in
one of the ten specified .reas_éns for 'fgaod cause” under the newly
amended Act. CP Comm. Rec. 62; 32 (ESD decision); 49, 51 (ALJ
decision); 62-63 ‘(Commissio'ner"s Order).

On Ms. Spaih’s appeal fofjudiéial review, the Honorable o
Paula Cas‘ey, ‘Judge of the Thurston County Superior Couﬁ,
reversed the commissioner’é order, hok_iihg that the list of “good
cause’ quits was not an exclusive list. App. B.

When the ESD appealed the Superior. Court's decision,
arguing that the list of “good causes” was indeed Véxhaustive, |

‘Division Il agreed and réversed the trial court: “This court
considered these arguments in Starr v. Employment Sec. Dep’t and

determined that ... RCW 50.20.050(2)(b)(i)—(x)‘ does, in fact,:provide

the exclusive list of non-diqualifying godd cause reasons for



quitting employment.” Spain v. ESD, unpublished slip opinion at 2
(attached to this brief as App. A). |
This Court granted review and consolidated Ms. Spain’s
. case with Batey v. ESD, under the joint cause numbér 798.78-8, in
an order déted January 9, 2008. In that order this Court directed
o the lpa_rfies to file supplemental briefing addressing vCitAy Qf Fircrest
V. Jensen, 158 Wn.2d 384, 143 P.3d 776 (2006), cert. denied, 127
8. Ct. 1382 (2007). -
V. ARGUMENT |
A MS. SPAIN SHOULD BE GRANTED
- UNEMPLOYMENT BENEFITS BECAUSE THE
COURT OF APPEALS DENIED BENEFITS
PREMISED ON VOLUNTARY QUIT PROVISIONS

THAT WERE CORRECTLY FOUND
UNCONSTITUTIONAL IN BATEY v. ESD..

A claimant like Ms.-‘Spain, who quits a job because of an

_ abusive.em-ployer, has histérically been granted unemployrhent
benefits under the Employrﬁent Security Act — at least up until‘
2004. ',Only after the 2003amendmer'1ts3 were enacted were
-abused employees barred from unemployment benefits when the

ESD and some courts interpreted those amendments as providing

3 For brevity the phrase “the 2003 amendments” will refer here to the revisions to
the voluntary quit provisions of the Employment Security Act that were enacted in.
20083 to be effective for claims filed after January 4, 2004. They were originally
enacted as Laws of 2003, 2d Spec. Sess., ch. 4, § 1 (enacting 2ESB 6097).



an exclusive and exhaustive list of “good cause” quits, a list that
does not ittclude “‘good cause” for quitting due to abusive

~ employers. Starr v. Employment Security Depatfment, 130 Wn.
App. 541, 123 P.3d 513 (2005), rev. denied, 157 Wn.2d 1019
(2006).

Those 2003 amendments, however, have been
eubseq'uently — and correctly — fouhd unconstitutional by Division |
ih Batey v. Employment Security Department, 137 Wn. App. 506,
154 P.3d 266 (2007), rev. granted __ Wrt.2d __(Jan. 9,‘2008).

" Therefore, Ms. Spain sheuld be entitled to-unemployment benefits
under the provisions of the ESA as it was historically interpreted
prior to 'the 2003 amendments, as ts argt:ect further in section “B”

- below. Thi}s_ result, however; would requtre that this Ceurt affirm

' Batey as. Ms. Spain argues it shoul.ti. for the folloWing reasons.

The 2003 amendments that contributed to the denial of -
benefits to Ms. Spain Were enacted as EHB 32?8, a bill with a -
narrative title and a nurrterical cross-reference that stated, ‘AN ACT
Releting to making adjusttnents in the unemployment insurance
system to enhance benefit and tax equity; reenacting RCW

50.20.050; and creating a new section.” This title failed to state the

sUbject of the bill as correctly held in Batey.'



The original 3278, first read in th'e House on January 31,
2006, as HB 3278, was entitled, “AN ACT Relating to making
adjustments in the nnemployment.insurance»system to enhance
benefit and tax equitx and creating a new section.” (Attached as
App. C to this brief).* The content of that biII.Wae one paragraph
statlng the Ieglslature s intent to “make adjustments to benefit.'and
tax equity that ensure both the stability and solvency of the
system.” /Id. Thus the content or subject of the bill was dlrectly
reflected — verbat/m in the title of the bill.

If the title of 3278 stated the “subject” of the bill at all, it must |
have stated the su bject of this first bill to which it was attached ,
particularly'becaus'e the title'quoted words that were stated in‘the
bill itself; but the eontent of that bill changed twice, drastically the
second time, and the final bill centained nothing that was.in the
initial bill - except the tltle of the b|II - which never changed

On February 14, 2006 after the Ieglslatively-created Joint

Legislative Task Force on Unemployment Insurance Benefit Equity

* This bill, the original 3278, may have been a placeholder for
recommendations that were anticipated to be issued by the Joint Legislative Task
Force on Unemployment Insurance Benefit Equity, which was created in 2005 in
EHB 2005 in the wake of the controversy resulting from the 2003 amendments.
The Task Force’s work plan anticipated completing a report by December 14,
2005.. http://www.leg.wa.gov/documents/joint/uitf/workplan.pdf. The Task Force,
however, did not meet its deadline and so 3278 was amended as noted later in
this brief to allow the task force more time.




failed td meet its reporting deadline, the House amended HB 3278,
~ and stated that the amendrrient would “[s]trike everything after the
enacting clause . . ..” H. Amend. 939 (Attacheti as Apb. D). HB
3278 then paased the House and became Engrosséd House Bill
3278 and the Iarllguagev that had been substituted' for the IangUage B
that had been stricken from thé otigirtal bill provided that “tt\e joint
legislative task force on unemployﬁeht_ insurance benefit equity”
would have an additianal two months to report on its findings. See
EHB 3278 (Attached as'App. E). | ‘

| EHB 3278, however, retained the narrative portion of the title
'frbom the t)revious verston of 3278, but inserted after the title a -
| numerical.referénce tottte urtcodified 'biII baing amended: AN ACT
Relating to making adjustments in the uner‘rtployrrtént insUrance
system to_e‘nha-nce' benefits and tax equity; amtending 2005c 133 s
- 9 (uncodified); and creating a ‘rtew section.” Id. o |
| Thus, the content - what 3278 was “about” - its subject, had
- changed, though the body of the bill still used the words “benefit
equity”; the narrative title, hawever, stayed the same. But the
" Legislature was not finished with 3278.
.When the bill reached the Senate, two senators introduced

~an amendment, S. Amend. 365, which was adbpted on March 3,



| - 2006. Thfs amendment also stated that it would “[s]trike everything
after the'enacting clause and insert the following . . .” What
}followed, however, was notﬁing resembling the prior two
incarnations of. 3278, but instead, three pages reenacting the 3
- voluntary quit provisions enacted in 2003 that dra_fnatic»ally altered
RCW 50.20.050. S. Amend. 365 (Attached as App. F). |

This amendrhent again refained the narrative pcrtion of the
, titlé of 3278, but inSerte_d a reference to the codified étatute being
améndéd to read as folIoWs: ‘AN ACf Relating to making ‘
adjustménts in the unemploym.ent insurance system to enhance
* benefit and'tax equity; reénéctihg RCW 5}0.20.050; and creating a
new sé.ction.”. Id. |

On the same day és the Senate’s amendment, March 3,
2006, both the House and Sénéte passéd EHB 3278 as am'ended‘
by the Senate and the Govérnor signed the bill 5 days later. See
Laws 6f 2006, ch. 12, 8§ 1 (EHB '3278) (Attached as Appf G).

- But the content - what 3278 was “about’ — its subject, had

been combletely changed, though the narrative portion of ‘its fitle
was kept exactly as it had been when it had begun its life sevéral

months before: “AN ACT Relating to making adjustments in the

10



| unemploYment.insufanée system to enhance benefit and tax equity;
~..." Laws of 2006, ch. 12, § 1 (EHB 3278) (See App. G).
| Thué, if the title “relating to making‘adju:stments‘in the
unemployment insurance system to enhance benefit and tax éduity”
had meant anything, it pe_rtained to the firsf, and perhap s the
~second, HB 3278 originally introduced inAJa_n.uary 2006.. The title
repeated Ianguége verbatini from the bill itself‘; that the bill's sUbject
cqmpletely changed - but its 'title did not — by the time'the'bill was’
fiﬁally paséed in March 2006, demonstrates that the' title no longer
reflected the subject of the bill.®
Thus, Batéy was correg:t that the title of the bill for
amendments made to the ESA.in EHB 3278 violated the subject-in-
tifle requiremeht of Art. I, § 9 of the Washington Co.nstitution._ _ |
* The title of the Act did not provide édequaté 'notiée of the -
subject of the Act to claimants 5uch as'Ms. Sbain'or to counsel who‘
' typically repfesent thesé_ claimanfs, for instance, the Uvnem.ployme_nt

Law'Project. The title, “AN ACT Relating to making édjustmenté in

® Given the indisputable and extensive legislative history detailed above, the
Legislature’s current claim in its brief filed here, that the title of EHB 3278
adequately stated the subject of the legislation is, at best, implausible and lacking
in candor. Further, the Legislature’s claim that legislative history — now that it is

- readily available to the public on the internet — cannot be considered in analyzing
challenges under Art. Il, § 19, misstates and too broadly applies the enrolled bill
rule or doctrine as counsel for Batey has argued in its brief; that argument is
incorporated by reference here as permitted under RAP 10.1(g)(2).

11



the unemployment insurance system to enhance tax and benefit
equity” gavé no indication that the Act would establish a finite,
exclusive list of teﬁ “good cauée” quits 6r that the Act would
eliminate any discretionary power of the Commissioner to decide
what. constituted “good cause” to quit one’s job. | |
Thus, jusf as .Di'vision' | stated in Batey, _the title of the Act
was not adequate because it failéd to provide notice to thbse likely
.irhpécted by the Iégisla_tion: |
Employees — a groub particularlyaffécted by EHB 3278 -
would not reasonably be expected to recognize this phrase
as a signal that legislators had decided to change the good
cause criteria for voluntary quits.
Batey, 137 Wn. App. at 513 (emphasis_added); .Division | was élso
correct fhat_ the “mere reference’ to a séction in the title of én act
does not staté a subject.” Id. at 514. | | |
| Inthis, the Batéy court was consiétent with 'the numerical -
' majority — albeit hot‘ th‘e prevailihg- pIuraI"ity - of this Cdurt ih City of
vFircrest v. Jensen, 158 Wn.2d '384, 143 P.3d 776 (2006), cert.
denied, 127°S. Ct. 1382 (2007).
J‘ustice Owens’ concurring opinion in Fircrest, in which two

~ other justices joined, stated the matter most succinctly:

[TIhe weight of our case law has adhered to two principles
contrary to the St. Paul rule: that, for purposes of a subject-

12



in-title challenge to an amendatory act, the relevant title is

the title of the amendatory act and the amendatory act’s title

must do more than point to the act being amended.
Fircrest, 158 Wn.2d at 407- 408 (Owens, J., concurring) (emphasis
added). |

The two dissenting justices in Fircrest agreed with the three

| concurring justices on this point:
“Qur analysis [in subject-in-ﬁtle challengés] must focus on
the harrative description.of the bill, and not on the ‘ministerial
recital of [its] sections.’ [citation omitted]. ‘[A] mere reference
to a section in the title of act does not state a subject.”™

Fircrest, 158 Wn.2d at 414 (Sanders, J., dissenting) (ehphasis
added). Moreover, Justice Sanders re-emphésized that a mere
citation toa statute doéé not save an ofherwise‘unconstitutiorial
title: “[I]ncILIding the recitation of the statutory provisions affectéd és
| part" ofits title . . . runs afoul of fhe rule fﬁat cdnstitutional‘inquviries
focus solely on the narratiye_ description bf the éct.” Fircrest, 158
Wn.2d at 417 (Sénders_, J., diésenting).

Thus, five justiceé ih Fircrest opined that it is the title of the

amendatory act that is to be examined in subject—in‘-title cHaIlenges,

that the narrative description of the act preceding the semi-colon is

what is to be examined, and that mere reference to a statutory

citation does not state a “subject” for purposes of subject-in-title

13



o Constitutional‘requirements. Fircrest, 158 Wn.2d at 407 —408
(Owens, J., Aconcurring);. 168 Wn.2d at 414, 417 (S‘a‘nders, J., -
dissenting). .

Ms. Spain therefore respectfully requests that this coﬁrt
affirm Batey because it was cdrrect in ruling that the 2003 -
amendments to thé v_oiu‘ntary quit provisions.violated the subject-in-
title reqUirément of the Washington Constitution, a conclusion
_ ,co'nsist.ent wﬁh the numerical majority’s analysié in Fircreét.

~B. MS. SPAIN SHCULD RECEIVE BENEFITS

. BECAUSE BATEY RESTORES THE PRE-2004
- VOLUNTARY QUIT PROVISIONS UNDER WHICH
“GOOD CAUSE” COULD BE INTERPRETED TO
INCLUDE LEAVING ABUSIVE EMPLOYERS. -

j Ms. Spain gave éxtenéive testim’ohy, as detéiled abové{
about the abusive work envirénment at Peterson Northwest, Inc.
She was called names, she was Cursed at, and éhe had to witnéss
the employer’s ahgry ou_tbursts: his kicking shelves and throwing
boxes of néils and tools. |

But, according to the Employment Security Department, and
- Division VI‘I in thfs’ case, based upon Starr v. Employment Se'curityl
Department, 130 Wn. Ap'p. 541,123 P.3d 513 (2005), rev. denied,
157 Wn.2d 1019 (2006), Sara Spain did not have good cause to

quit. The reason: qUitting due to an abusive empioyer is not on the

14



-finite, exclusive list of “good causes.” However, because the Batey
case invalidates those provisions.upon which Starr and the Court of .
Appeals in Ms. Spain’s case rested, this case must be analyzed

under the statute as it existed prior to the 2003 amendments. See,

Batey, 137 Wn App. at 515
Prior to the 2003 amendments, outrageous abusive

'beh,avior by one’s employer had historically been held by the ESD
| and the courts to constitute goodicause to quit and good cause to
qUality for un‘embloyment benefits. This was true then, as now, in
part because the Entployment Security Act proi/ides benefits, as its
p‘reambie States, to those workers_who are out of work “through no
fault of their own.” RCW 50.01.010 (emphasis added). o

| Further, the Act's provisions that disquality claimants_‘from

- benefits ior leaving jobs “voluntarily without good cause” make at

least four exceptions for claims filed prior to January 4, 2004.°

® (b) An individual shall not be considered to have left work voluntarily without
. good cause'when:

(i) He or she has left work to accept a bona fide offer of bona fide work as
described in (a) of this subsection;

(i) The separation was because of the illness or disability of the clarmant or
~ the death, iliness, or disability of a member of the claimant's immediate family...

(iii) He or she has left work to relocate for the spouse's employment that is
due to an employer-initiated mandatory transfer...

(iv) The separation was necessary to protect the claimant or the claimant's
immediate family members from domestic violence, . . .

~ RCW 50.20.050 (1)(b)(i)-{iv).

15



In interpreting “good cause” under these provisions, the
statute provided this additional guidance:
(c) In determining under this subsection whether an
individual has left work voluntarily without good cause, . . .
Good cause shall not be established . . . because of any
other significant work factor which was generally known and
~ present at the time he or she accepted employment, unless
the related circumstances have so changed as to
amount to a substantial involuntary deterioration of the
work factor or unless the commissioner determines that
other related circumstances would work an
unreasonable hardship on the individual were he or she
required to continue in the employment.
- RCW 50.20.050(1)(c)(emphasis added).
The four reasons enumerated in the statute (see nt. 6 supra).
were never interpreted as an “exclusive list.” See, e.g., Ayers v.
Employment Security Department, 85 Wn.2d 550, 536 P.2d 610
(1 975);_ G & G Electric v. Employment Security Department, 59 Wn. -
App. 410, 793 P.2d 987 (1990); HLlssa v. Employment Security
Department, 34 W'n. App. 857, 664 P.2d 1286 (1 983); Vergeyle v.
Employment Security Department, 28 Wn. App. 399, 623 P.2d 736
(1981); Coleman v. Employment Security Department, 25 Wn. App.
405, 607 P.2d 1231 (1980).
Therefore, as discussed more fully in Ms. Spain’s prior

briefing in this case, the ESD’s decisions prior to 2004 consistently

held that workers facihg abuse at their worksite demonstrated

16



“good cause to quit.” See, e.g., In re Pischel, Comm’r Dec 2d
Series 672 (1981) (claimant had good cause to quit when “the’
plant maﬁager behaved in a belligerent and overbearing maAnner
toward” the claimant); Inre Groth, Comm’r Dec. 343 (1957)
(claimant had good cause to quit when on one occasion he “was

_ .subjected to intentional profanity by his immediat_e superior thereby
g.iving rise to complete justification for leaving the jdb without further
discussion with his employer.”); In fe Simpson, Comm’r Dec. 513
» (19'62).(claimant had good cause to quit arising from a sihgle
incident of disrespectful behavior and profanity).

Ms. Spain’s case is analégous to each of these three cases,
énd th>e facts in Ms. Spain’s case are even more‘eg‘regious. Ms.
Spain éuﬁered ongoing verbal abuse and other harassmént from
her employer, the owner of the company, of such a nature and over
éuch a period of time with no change as to cémpel a reasonably
‘ pr_udent persdn to finally leave her job. Further, nothing cHanged in
her job despite complaints to the owner about his behavior and his
promises to change. Consequently, just aé the claimants in
Pischel, Groth, and Simpson qualified for benefits after quitting

because of the verbal abuse they received at work, so should Ms.

17



Spafn receive benefits because Batfey returns us to the statute as it
was written and interpreted prior to 2004. -
C. - MS. SPAIN SHOULD‘ RECEIVE BENEFITS =
BECAUSE THE TRIAL COURT WAS CORRECT
THAT THE LIST OF “GOOD CAUSES” IS NOT
EXHAUSTIVE.

' Altérnatively, even if this Court does not affirm Batey, Ms
Spain should be eligible for benefits because she had “good cause”
to quit even under the 2003 amendments. Those amendme'nts did
not establish an exhaustive, exclusive, finite “good cause” list for
voluntarily quitting a job and Division Il was therefore mistaken in
Starr v. Employment Security Department, 130 Wn. App. 541, 123
P;3d 513 (2005), rév. denied, 157 Wn.2d 1019 (2006).

The ESD briginally denied Ms. Spain benefits because she
| ‘_quit her job for a reéson not included in the list of reasons for “good
cause” to quit under RCW 50.20.050(2)(b). T.he Thurston County
Superioerourt reversed the denial, finding that the list in thé statute
was hot exhaustive because the Legislature had retained the
general “good cause” language in subsection (2)(ia) of the statute.
The statute for claim‘s arising after January 4, 2004, and

interpreted by Division Il in Starr, reads as follows:

(2) With respect to claims that have an effectlve dateonor
. after January 4, 2004:

18



(a) An individual shall be disqualified from benefits
beginning with the first day of the calendar week in which he
or she has left work voluntarily without good cause and
thereafter for seven calendar weeks and until he or she has
obtained bona fide work in employment covered by this title
and earned wages in that employment equal to seven times
his or her weekly benefit amount.

* % %

(b) An individual is not disqualified from benefits
under (a) of this subsection when: '

RCW 50.-20.050(2)(b). Fellowing subsection “b,” the statute lists
ten reasons for leaving work. RCW 50.20.50(2)(b)(i)-(x). Four of

~ those reasons are the same, or eimilar, to the} four reasons taken
from the prior statute and abplied to claims arising before January
4, 2004 (see, supra nt. 6). The four reasons in the prior statute had
never been interpreted to be an exhaustive Iiet and were introduced
by nearly identical language to that in (2)(b) above.

Only after the legislature amended the statute for claims filed
in or after 2004 did the Empleyment Security Department begin to
construe the language of 2(b) as settihg up an exclusive list. The
Starr decision holds the language of 2(b) is so “plain” as to admit to
no other interpretation except “exclusivity,b” but relies on an

inference from that language rather than the language itself:

19



[Blecause the Legislature specified in section (2)(b) ten
circumstances that will not disqualify an individual from
unemployment benefits under section (2)(a), we infer that

RCW 50.20.050(2)(b) comprises the Legislature's

exclusive list of circumstances that will not defeat a claim

for unemployment compensation when a worker voluntarily
quits employment.
Starr, 130 Wn. App. at 549.

But this opinion fails to explain why the nearly identical
language of 1(b) had never been interpreted to have — by
inference - set up an exclusive list prior to 2004. Therefore,
because the “plain language” of 1(b) was never interpreted to set
up an exclusive list, neither should the “plain language” of 2(b) be
interpreted to set up an exclusive list.

VI. CONCLUSION

Ms. Spain asks this Court to reverse the decision of the
Court of Appeals in this case and remand it to the Commissioner
for an award of unemployment benefits under RCW 50.20.050. Ms.
Spain also asks this court to award a reasonable attorney’s fee

under RCW 50.32.160.

Dated this 25 day of February 2008.

wbmitted, |

Marc Lampson
WSBA # 14998
Attorney for Petitioner Sara D. Spain
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FILED

COURT OF APPEALS
DiviSion T |

O7FEB "7 AM 9:43

CSTATE OF WASHINGTON

O /gﬁim

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

PIVISION II
SARAD. SPAIN, o | ~ No. 33705-3-1
Respondent, |
v, .
| 'STATE OF WASHmGToN EMPLOYMENT . UNPUBLISHED OPINION
SECURITY DEPARTMENT, | |
| Appellant. B

»P‘ENOY‘AR, J. - The Employment Secﬁrity Department (ESD) éppeals a Thurston
Count_y Superior Court order reversing a de_cisidn by the ESD co‘mmissioner,1 The comrhissioher’
denied Sara Spain unemployment benefits, finding that she volun-tarily'quit her job.'without good
cause as cbntefnplated by RCW 50.20.050. The superior court reversed hat decision, holding
that RCW 50.20.050(2)(b) does not provide an exclusive list of “‘good caﬁse”- reasons for leavihg

~ employment. We agree that the Superior court erred and reinstate the commissioner’s decision,

! A commissioner of this court reviewed this matter pursuant to the court’s own motion on the
merits and referred it to a panel of judges. See RAP 18.14.
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33705-3-11

Spain worked for Peterson Nofthwest, Inc., a roofing corripany, from February 6 to June
18, 2004. .She aéserted that she quit because of her empioyer’s verbal abuse and “mind games.”
Commissionér’s Recofd' (CR) at 10, 13. The ESD denied bleneﬁté, andA Spaifl éppealed. AnESD
administrative law judge found that the employer’s behavior was unprofessionél, demeaning, and
uﬁjustiﬁed, but that'i‘t did not constitute good cause for quitting under thve‘ statute. Thev ESD

jcdmmissi,oner affirmed that deciéion, but the superior. court reversed.

Spain argues that the lower court l'wais- correct because (1') RCW 50.20.050 has been
cénsisteﬁt]y interp'reted to allow for uﬁémployment beﬁeﬁts when a COmpelling ﬁersonal reason
forces a claimant té quit his or her jdb; @) RCW | 50.20.050(2)(b) is nbt an exﬁaustive list of
“good cause” reasons for leaVing a job; eind' (3)' the liberal’iﬁterpretétion‘ to be accorded to.
claimants under the Employment Secunty Act mandates that she be found ehglble for benefits.

This court con51dered these arguments in Starr v. Employment Sec. Dep t and determmed
that cases addressmg earher versions of the statute are mappos1~tc. RCW 50.20.050(2)(b)(1)—(x)
Vdoes, in fact, .provi_de the exclusive list of non-disqualifying good cause reasons for quitting
employment. And,. because the statute is unambiguous, there is no room for liberal construction.

See 130 Wn. App. 541, 550-51, 123 P.3d 513 (2005), review denied, 157 Wn.2d 1019 (2006).
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- The sﬁperior court’s ciecision is reversed. We reinstate the cdmmissiongf’s decision and
deny Spain’s request for attorney feés. o

'AAmach)rity of the panel having determined fhat this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

. so ordered. -

We concur

/% ﬂm}/n AfﬁJ\

VAN DEREN, A’C.J.

%)/u-/@q

BRU)@EWATER J.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

SARA D. SPAIN, NO. 04-2-02246-8

Petitioner, FINDINGS OF FACT,

: CONCLUSIONS OF LAW AND
V. ORDER REMANDING

EMPLOYMENT SECURITY |
DEPARTMENT OF THE STATE OF .
WASHINGTON,

Respondent

This matter came on regularly for hearing on August 5, 2005, pursuant to the
Washington Administrative Procedure Act. ROB McKENNA, Attorney General, and JAMIE
N. JONES, Assistant Attorney General represented respondent Employment Security
D'epartmént' and petitioner SARA D. SPAIN was represented by MARC LAMPSON. The
Court, having reviewed the Commissioner's Record, pleadings and briefs on file, and having
heard arguments, and in all premises being fully advised, hereby makes the following:

| I FINDINGS OF FACT
1.1  The Decision of Commissioner under review is the final order of an

administrative agency in an adjudicative proceeding.

FINDINGS OF FACT, CONCLUSIONS 1 AIEORNEY&Gfg‘}IERAL OF \h{aASI;I‘N.G.TON
AND AND icensin, inistrative Law Division
OF LAW . ORDER REM ING ’ 112t;swishington Street, PO Box 40110

' Olympia, WA 98504-0110
(360) 664-2405
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1;2 Petitioner timely filed a petition for judicial review with this court and served
copies on all parties of record, the Employment Security Department and the Office of the |

Attorney General.

1.3 The only record being considered by the court is the Commissionet's Record in
this case. No testimony has been taken by the court.

1.4 The Commissioner’s delegate found that the Petitioner was able to, available
for, and actively seeking Work during the weeké at issue as required by RCW 50.20.010(1)(c).

1.5  The Commissioner’s delegate concluded that the ten item list sét forth in RCW

50.20.050(2)(b) constitutes an exclusive/exhaustive list of circumstances that constitute

statutory good cause for quitting employment. }
1.6 The Commissioner’s delegate found that the record does not establish: (1) that '

there was any illegal activity at the workplace that (2) was reported to the employer and (3)

which the employer failed to end.

. 1.7  The Commissioner’s delegate held that the petitioner was disqualified from
receiving unemployment benefits pursuant to RCW 50.20.050(2)(a) beginning June 13, 2004, |
and thereafter for seven calendar weeks and until she has obtained bona fide work in
employment covered by.this title and earned wages in that employment equal to seven times

her weekly benefit amount.

II. CONCLUSIONS OF LAW |
2.1 The Court has jurisdiction over the parties and subject matter.
2.2 Venue is proper pursuant to RCW 34.05.514(1)(a). |
2.3 The Petitioner was able to, available for, and actively seeking work during the
weeks at issue as required by RCW 50.20.010(1)(c).
2.4 The Commissiotier’s finding tﬁat “the record does not establish that (1) there

was any illegal activity at the workpiace that (2) was reported to the emﬁloyer and (3) which

FINDINGS OF FACT, CONCLUSIONS 2 A?ORNEY&GAE?EB% ?F “gs%ngON
A l\ l) 1CEnsIn, minstrative W Livision
OF LAW ORDER REMANDING 1125 Wishingtoh Street, PO Box 40110
Olympia, WA 98504-0110
(360) 664-2405
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the employer failed to end” is supported by substantial evidence.
2.5  The Commissioner properly concluded that the ﬁetitioner did not meet any of the
reasons for quitting set forth in RCW 50.20.050(2)(b). The findings underlying that

determination were supported by substantial evidence and the application of the law to those

findings was not erroneous. N W [

0

2.6  In the decision below, the Commissioner's delegate erroneously 1nterpreted
RCW 50.20. 050(2). The Leglslature/tntenz /tozrgai/e the ten item list set forth in RCW
50.20.050(2)(b) exhaustive in order to remove discretion from the Adm1mstrat1ve Law Judges,
the Commiséioner, and reviewing courts. However, in retaining the term “good cause” iﬁ
RCW ,50.'20.050(2)(a), the Legislature failed to éccor_nplish its purpose in the language of the
amendments. Thus, a claimant can now qualify for benefits in one of two ways: (1) by
establishing that he quit due to oﬁe of the ten factors set forth in RCW 50.20.050(2)(b), or (2)
by establishing that he had “good cause” under RCW 50.20.050(2)(a). The term “good cause”
in RCW 50.20.050(2)(a) has no statutory definition. RCW 50.20. 050(1)(c) prev10us1y
prov1ded some guidance for the term ° good cause,’ ” but has been deleted from the statute.
/-
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FINDINGS OF FACT, CONCLUSIONS : 3 | ATTORNEY GENERAL OF WASHINGTON
icensing ministrative Law Division
OF LAW AND ORDER REMANDING - 1125 Washington Street, PO Box 40110

Olympia, WA 98504-0110
(360) 664-2405
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Based on the Findings of Fact and Conclusions of Law, the Court enters the following:

L ORDER W el

—wmm;m;qbgr_emanded to the Review

Office of the Commissioner of the Employment Security Department. The Commissioner is

IT IS HEREBY ORDERED

directed to rule on whether the petitioner’s reason for quitting constifuted “good cause” under

RCW 50.20.050(2)(2).

DATED this 6%@ of Afigust, 2005.

(/’ miet

Presented by: ,
ROB McKENNA Cd : oK v
Attorney General . ‘ -7’ 1/1 et IS et
. | dag
£ _
> _
Jﬂf % Jones 7(7 ﬁ/\da"" %h&:/_
WSBA No. 34329 - | ) (0. 20.0J0 (2
: el - '

Assistant Attorney General /L
Attorney for Respondent . M o Z // ; 2% h 2 o] -/'_L/e

oy evfed; A\

VA

Approved as to form:

Wr\J

Marc Lampson
WSBA No 14998
Attorney for Petitiomer

ATTORNEY GENERAL OF WASHINGTON

FINDINGS OF FACT, CONCLUSIONS 4 RN Y G A ove L aw Division
1censin, 1]
OF LAW AND ORDER REMANDING : 1125 Washington Street, PO Box 40110

Olympia, WA 98504-0110
(360) 664-2405
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BILL REQ. #: H-4741.1

HOUSE BILL 3278

State of Washington ' 59th Legislature 2006 Regular Session

By Representatives Conway and Dickerson

Read first time 01/31/2006. Referred to Committee on Commerce & Labor.

AN ACT Relating to making adjustments in the unemployment insurance system to enhance benefit and
tax equity; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1 The legislature finds that it is in the best interest of unemployed workers,
businesses, and the state to maintain a stable and solvent unemployment insurance system. The
legislature intends to make adjustments to benefit and tax equity that ensure both the stability and
solvency of the system.

—-END -

http://search.leg.wa.gov/advanced/3.0/ViewHtml.asp?Item=2&A ction=Htm1&X=128141705 1/28/2008
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3278 AMH CONW REIN 274

HEB 3278 . - H AMD 939
By Representative Conway

ADOPTED 2/14/2006

Strike . everything after the enacting clause and insert the

following:

"NEW SECTION. Sec. 1l. The legislature hereby recognizes that the

joint legislative task force on unemployment insurance benefit equity
has undertaken a comprehensive review of the unemployment insurancei
system, but has not yet reached agreement on its findings and
recommendations. The legislature therefore intends to extend the
deadline by which the task force must report to the legislature.

Sec. 2. 2005 ¢ 133 s 9 (uncodified) is amended to read as follows:

(1) (a) The joint legislative task force on unemployment insurance
benefit equity is established. The joint legislative task force shall
consist of the following members: ' '

(i) The chair and ranking minority member of the senate labor,
commerce, research and development committee;.

(ii) The chair and ranking minority member of the house commerce
and labor'committee; '

(iii) Four members representing business, selected  from
nominations submitted by statewide business organizations
representing a cross-section of industries and appointed jointly by
the president of the senate and the speaker of the house of
representatives; and

(iv) Four members representing labor, selected from nominations
submitted by statewide labor orgenizations representing a cross-
section of industries and appointed jointly by the president of the
senate and the speaker of the house of representatives.

(b) In addition, the employment security' department shall
cooperate with the task force and maintain a liaison representative,

who shall be a nonvoting member. The department shall cooperate with

http://search.leg.wa.gov/advanced/3.0/ViewHtml.asp?Item=0& A ction=Htm1&X=128140504 1/28/2008
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the task force and provide information as the task force may
reasonably request.

(2) The task force shall review the unemployment insurance system,
including, but not llmlted to, whether the benefit structure provides
for equitable benefits, whether the structure fairly accounts for
changes in the work force and industry work patterns, including
seasonality, and for claimants' annual work patterns, whether the tax
structure provides for an equitable distribution of taxes, and
whether the trust fund is adequate in the long term.

(3) (a) The task force shail use legislative facilities, and staff

support shall be provided by senate committee services and the house
of representatives office of program research. The task force may
hire additional staff with specific technical expertise if such
expertise is necesSary to carry out the mandates of this study.
(b) Legislative‘members of the task force shall be reimbursed for
travel expenses 1in accordance with RCW 44.04.120. Nonlegislative
" members, except those representing an employer or organization, are
entitled to be reimbursed for travel expenses in accordance with RCW
43.03.050 and 43.03.060. | |

(¢) The expenses of the task force .shall be paid jointly by the
senate and the house of representatives.

(5) The task force shall report its flndlngs and recommendations
to the legislature by ((JFamwaxy)) March 1, 2006.

(6) This section expires July 1, 2006."

EFFECT: Extends the deadline by which the Joint Legislative Task
Force on Unemployment Insurance Benefit Equity must report to the
Legislature from January 1, 2006, to March 1, 2006. ’

http:// Search.leg.wa. gov/advanced/3.0/ViewHtml.asp?Item=0&Action=Html&X=128140504 1/28/2008
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ENGROSSED HOUSE BILL 3278

State of Washington ~ 59th Legislature 2006 Regular Session

By Representatives Conway and Dickerson

Read first time 01/31/2006. Referred to Committee on Commerce & Labor.

AN ACT Relating to making adjustmerits in the unemployment insurance system to enhance benefit and
tax equity; amending 2005 ¢ 133 s 9 (uncodified); and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1 The legislature hereby recognizes that the joint legislative task force on

_ unemployment insurance benefit equity has undertaken a comprehensive review of the unemployment
‘insurance system, but has not yet reached agreement on its findings and recommendations. The
legislature therefore intends to extend the deadline by which the task force must report to the legislature.

Sec. 2 2005 ¢ 133 s 9 (uncodified) is amended to read as follows: :

(1)(a) The joint legislative task force on unemployment insurance benefit equity is established. The
joint legislative task force shall consist of the following members:

(i) The chair and ranking minority member of the senate labor, commerce, research and development
committee; :

(ii) The chair and ranking minority member of the house commerce and labor committee;

(iii) Four members representing business, selected from nominations submitted by statewide business
organizations representing a cross-section of industries and appointed jointly by the president of the
senate and the speaker of the house of representatives; and

(iv) Four members representing labor, selected from nominations submitted by statewide labor
organizations representing a cross-section of industries and appointed jointly by the president of the
senate and the speaker of the house of representatives.

(b) In addition, the employment security department shall cooperate with the task force and maintain a
liaison representative, who shall be a nonvoting member. The department shall cooperate with the task
force and provide information as the task force may reasonably request. :

(2) The task force shall review the unemployment insurance system, including, but not limited to,
whether the benefit structure provides for equitable benefits, whether the structure fairly accounts for
changes in the work force and industry work patterns, including seasonality, and for claimants' annual
work patterns, whether the tax structure provides for an equitable distribution of taxes, and whether the
trust fund is adequate in the long term.

(3)(a) The task force shall use legislative facilities, and staff support shall be provided by senate
committee services and the house of representatives office of pro gram research. The task force may hire
additional staff with specific technical expertise if such expertise is necessary to carry out the mandates
of this study.-

(b) Legislative members of the task force shall be reimbursed for travel expenses in accordance with
RCW 44.04.120. Nonlegislative members, except those representing an employer or organization, are
entitled to be reimbursed for travel expenses in accordance with RCW 43.03.050 and 43.03.060.

bttp://search.leg.wa.gov/advanced/3.0/ViewHtm!l.asp?Item=2& A ction=Htm1&X=128141705 1/28/2008
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(c) The expenses of the task force shall be paid jointly by the senate and the house of representatives.
((69)) (4) The task force shall report its ﬁndmgs and recommendat1ons to the legislature by ((Fanuats))
March 1, 2006.

(%) (_) 5) This section expires July 1, 2006.

«e- END -

http://search.leg.wa.gov/advanced/3.0/ViewHtml.asp?Item=2&Action=Htm1&X=128141705 1/28/2008
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3278.E AMS KOHL S5850.1

EHB 3278 - S AMD365
. By Senators Kohl-Welles, Parlette

ADOPTED 03/03/2006

Strike everything after the enacting clause and insert the following:

"Sec. 1 RCW 50.20.050 and 2003 2nd sp.s. ¢ 4 s 4 are each reenacted to read as follows:

(1) With respect to claims that have an effective date before January 4, 2004:

(2) An individual shall be disqualified from benefits beginning with the first day of the calendar week in

which he or she has left work voluntarily without good cause and thereafter for seven calendar weeks

and until he or she has obtained bona fide work in employment covered by this title and earned wages in
that employment equal to seven times his or her weekly benefit amount.

The disqualification shall continue if the work obtained is a mere sham to qualify for benefits and is not

- bona fide work. In determining whether work is of a bona fide nature, the commissioner shall consider
factors including but not limited to the following:

(1) The duration of the work;

(ii) The extent of direction and control by the employer over the work; and

(iii) The level of skill required for the work in light of the individual's training and experience.

(b) An individual shall not be considered to have left work voluntarily without good cause when:

(i) He or she has left work to accept a bona fide offer of bona fide work as described in (a) of this
“subsection;

(ii) The separation was because of the illness or disability of the claimant or the death, illness, or
disability of a member of the claimant's immediate family if the claimant took all reasonable

precautions, in accordance with any regulations that the commissioner may prescribe, to protect his or

her employment status by having promptly notified the employer of the reason for the absence and by
having promptly requested reemployment when again able to assume employment: PROVIDED, That
these precautions need not have been taken when they would have been a futile act, including those
instances when the futility of the act was a result of a recognized labor/management dispatch system;

- (iii) He or she has left work to relocate for the spouse's employment that is due to an employer-initiated
mandatory transfer that is outside the existing labor market area if the claimant remalned employed as
long as was reasonable prior to the move; or

'(iv) The separation was necessary to protect the claimant or the claimant's 1mmed1ate family members
from domestic violence, as defined in RCW 26.50.010, or stalking, as defined in RCW 9A.46.110.

(c) In determining under this subsection whether an individual has left work voluntarily without good
."cause, the commissioner shall only consider work-connected factors such as the degree of risk involved
to the individual's health, safety, and morals, the individual's physical fitness for the work, the
individual's ability to perform the work, and such other work connected factors as the commissioner
may deem pertinent, including state and national emergencies. Good cause shall not be established for
voluntarily leaving work because of its distance from an individual's residence where the distance was
- known to the individual at the time he or she accepted the employment and where, in the judgment of
the department, the distance is customarily traveled by workers in the individual's job classification and
labor market, nor because of any other significant work factor which was generally known and present -
at the time he or she accepted employment, unless the related circumstances have so changed as to
amount to a substantial involuntary deterioration of the work factor or unless the commissioner
determines that other related circumstances would work an unreasonable hardship on the individual
were he or she required to continue in the employment.

(d) Subsection (1)(a) and (c) of this section shall not apply to an md1V1dua1 whose marital status or

domestic responsibilities cause him or her to leave employment. Such an individual shall not be eligible

: http://search.1eg.wa.gov/advanced/_3.0/ViewHtml.asp?Item=1&Action=Html&X=129094527 1/29/2008
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for unemployment insurance benefits beginning with the first day of the calendar week in which he or
she left work and thereafter for seven calendar weeks and until he or she has requalified, either by
obtaining bona fide work in employment covered by this title and earning wages in that employment
equal to seven times his or her weekly benefit amount or by reporting in person to the department during
ten different calendar weeks and certifying on each occasion that he or she is ready, able, and willing to
immediately accept any suitable work which may be offered, is actively seeking work pursuant to
customary trade practices, and is utilizing such employment counseling and placement services as are
available through the department. This subsection does not apply to individuals covered by (b)(ii) or (111) ‘
of this subsection.
(2) With respect to claims that have an effective date on or - after J anuary 4 2004:
(a) An individual shall be disqualified from benefits beginning with the ﬁrst day of the calendar week in.
which he or she has left work voluntarily without good cause and thereafter for seven calendar weeks
and until he or she has obtained bona fide work in employment covered by this title and earned wages in
that employment equal to seven times his or her weekly benefit amount.
The disqualification shall continue if the work obtained is a mere sham to quahfy for benefits and is not
bona fide work. In determining whether work is of a bona fide nature, the commissioner shall con51der
factors including but not limited to the following:
(1) The duration of the work; :
(ii) The extent of direction and control by the employer over the work; and
(iti) The level of skill required for the work in light of the individual's training and experience.
(b) An individual is not disqualified from benefits under (a) of this subsection when:
(i) He or she has left work to accept a bona fide offer of bona fide work as described in (a) of this
subsection;
(ii) The separation was necessary because of the illness or disability of the claimant or the death, 1llness,
or disability of a member of the claimant's immediate family if:
(A) The claimant pursued all reasonable alternatives to preserve his or her employment status by
requesting a leave of absence, by having promptly notified the employer of the reason for the absence,
and by having promptly requested reemployment when again able to assume employment. These
 alternatives need not be pursued, however, when they would have been a futile act, including those
instances when the futility of the act was a result of a recognized labor/management dispatch system
“and
(B) The claimant terminated hlS or her employment status, and is not entitled to be reinstated to the same
position or a comparable or similar position;
(iii) He or she: (A) Left work to relocate for the spouse's employment that, due to a mandatory military
transfer: (I) Is outside the existing labor market area; and (II) is in Washmgton or another state that,
pursuant to statute, does not consider such an individual to have left work voluntarily without good
cause; and (B) remained employed as long as was reasonable prior to the move;
(iv) The separation was necessary to protect the claimant or the claimant's immediate family members

~ from domestic violence, as defined in RCW 26.50.010, or stalking, as defined in RCW 9A.46.110; -

'(v) The individual's usual compensation was reduced by twenty-five percent or more;

(vi) The individual's usual hours were reduced by twenty-five percent or more;
- (vii) The individual's worksite changed, such change caused a material increase in distance or dlfﬁculty
of travel, and, after the change, the commute was greater than is customary for workers in the
md1v1dua1's job classification and labor market;
(viii) The individual's worksite safety deteriorated, the md1V1dual reported such safety deterioration to
the employer, and the employer failed to correct the hazards within a reasonable period of time;
(ix) The individual left work because of illegal activities in the individual's worksite, the individual
reported such activities to the employer, and the employer failed to end such activities within a
- reasonable period of time; or ' :
(x) The individual's usual work was changed to work that violates the individual's religious convictions
or sincere moral beliefs.
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NEW SECTION. Sec. 2 Section 1 of this act applies retroactively to claims that have an effective date -
on or after January 4, 2004." :

EHB 3278 - S AMD
By Senators Kohl-Welles, Parlette

ADOPTED 03/03/2006 |

‘On page 1, line 2 of the title, after "equity;" strike the remainder of the title and insert "reenacting RCW
50.20.050; and creating a new section."

EFFECT: Reenacts, retroactively, the "good cause quit" section of Second Engrossed Senate Bill No.
- 6097 (a section that was potentially under challenge in Batey v. Employment Security Department).

- END -
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CERTIFICATION OF ENROLLMENT
ENGROSSED HOUSE BILL 3278
Chapter 12, Laws of 2006

59th Legislature
2006 Regular Session

UNEMPLOYMENT INSURANCE--DISQUALIFICATION

EFFECTIVE DATE: 6/07/06

Passed by the House March 3, 2006
Yeas 98 Nays 0
CERTIFICATE
'FRANK CHOPP
I, Richard Nafziger, Chief Clerk of the House of
‘ Representatives of the State of Washington, do
Speaker of the House of Representatives hereby certify that the attached is ENGROSSED
' HOUSE BILL 3278 as passed by the House of
Representatives and the Senate on the dates hereon

Passed by the Senate March 3, 2006 set forth.
Yeas 49 Nays 0
_ RICHARD NAFZIGER
BRAD OWEN
Chief Clerk

President of the Senate

Approved March 8, 2006.
_ FILED
March 8, 2006 - 2:20 p.m.
CHRISTINE GREGOIRE '
' ' Secretary of State
State of Washington

Governor of the State of Washington
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ENGROSSED HOUSE BILL 3278

AS AMENDED BY THE SENATE

Passed Legislature - 2006 Regular Session :
State of Washington 59th Legislature 2006 Regular Session

By Representatives Conway and Dickerson

Read first time 01/31/2006. Referred to Committee on Commerce & Labor.

AN ACT Relating to making adjustments in the unemployment insurance system to enhance benefit and
tax equity; reenacting RCW 50.20.050; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1 RCW 50.20.050 and 2003 2nd sp.s. ¢ 4 s 4 are each reenacted to read as follows:’

(1) With respect to claims that have an effective date before January 4, 2004:

(a) An individual shall be disqualified from benefits beginning with the first day of the calendar week in
which he or she has left work voluntarily without good cause and thereafter for seven calendar weeks
and until he or she has obtained bona fide work in employment covered by this title and earned wages in
that employment equal to seven times his or her weekly benefit amount.

The disqualification shall continue if the work obtained is a mere sham to qualify for benefits and is not
bona fide work. In determining whether work is of a bona fide nature, the commissioner shall consider
factors including but not limited to the followmg

(i) The duration of the work;

(ii) The extent of direction and control by the employer over the work; and

(iii) The level of skill required for the work in light of the individual's training and experience.

(b) An individual shall not be considered to have left work voluntarily without good cause when:

(i) He or she has left work to accept a bona fide offer of bona fide work as described in (a) of this
subsection; '

(ii) The separation was because of the illness or disability of the claimant or the death, illness, or
disability of a member of the claimant's immediate family if the claimant took all reasonable
precautions, in accordance with any regulations that the commissioner may prescribe, to protect his or
her employment status by having promptly notified the employer of the reason for the absence and by
having promptly requested reemployment when again able to assume employment: PROVIDED, That
these precautions need not have been taken when they would have been a futile act, including those
instances when the futility of the act was a result of a recognized labor/management dispatch system;
(iii) He or she has left work to relocate for the spouse's employment that is due to an employer-initiated
mandatory transfer that is outside the existing labor market area if the claimant remained employed as
long as was reasonable prior to the move; or

(iv) The separation was necessary to protect the claimant or the claimant's immediate fam11y members

- from domestic violence, as defined in RCW 26.50.010, or stalking, as defined in RCW 9A.46.110.

(c) In determining under this subsection whether an individual has left work voluntarily without good
cause, the commissioner shall only consider work-connected factors such as the degree of risk involved
to the individual's health, safety, and morals, the individual's physical fitness for the work, the
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individual's ability to perform the work, and such other work connected factors as the commissioner
may deem pertinent, including state and national emergencies. Good cause shall not be established for
voluntarily leaving work because of its distance from an individual's residence where the distance was
known to the individual at the time he or she accepted the employment and where, in.the judgment of
. the department, the distance is customarily traveled by workers in the individual's job classification and
labor market, nor because of any other significant work factor which was generally known and present
at the time he or she accepted employment, unless the related circumstances have so changed as to
amount to a substantial involuntary deterioration of the work factor or unless the commissioner
determines that other related circumstances would work an unreasonable hardship on the individual
were he or she required to continue in the employment.
(d) Subsection (1)(a) and (c) of this section shall not apply to an individual whose marital status or
domestic responsibilities cause him or her to leave employment. Such an individual shall not be eligible
for unemployment insurance benefits beginning with the first day of the calendar week in which he or
she left work and thereafter for seven calendar weeks and until he or she has requalified, either by
obtaining bona fide work in employment covered by this title and earning wages in that employment
equal to seven times his or her weekly benefit amount or by reporting in person to the department during
ten different calendar weeks and certifying on each occasion that he or she is ready, able, and willing to
immediately accept any suitable work which may be offered, is actively seeking work pursuant to
customary trade practices, and is utilizing such employment counseling and placement services as are
available through the department. This subsection does not apply to individuals covered by (b)(n) or (iii)
of this subsection.
(2) With respect to claims that have an effective date on or after January 4, 2004:
(a) An individual shall be disqualified from benefits beginning with the first day of the calendar week in
which he or she has left work voluntarily without good cause and thereafter for seven calendar weeks
and until he or she has obtained bona fide work in employment covered by this title and earned wages in
that employment equal to seven times his or her weekly benefit amount.
The disqualification shall continue if the work obtained is a mere sham to quahfy for benefits and is not
bona fide work. In determining whether work is of a bona fide nature, the commissioner shall cons1der
factors including but not limited to the following:
(1) The duration of the work;
(ii) The extent of direction and control by the employer over the work; and
(iii) The level of skill required for the work in light of the individual's training and experience.
(b) An individual is not disqualified from benefits under (a) of this subsection when:
(1) He or she has left work to accept a bona fide offer of bona fide work as described in (a) of this
subsection;
(ii) The separation was necessary because of the illness or disability of the claimant or the death illness,
or disability of a member of the claimant's immediate family if:
(A) The claimant pursued all reasonable alternatives to preserve his or her employment status by
requesting a leave of absence, by having promptly notified the employer of the reason for the absence,
and by having promptly requested reemployment when again able to assume employment. These
alternatives need not be pursued, however, when they would have been a futile act, including those
- instances when the futility of the act was a result of a recognized labor/management dispatch system,;
and
(B) The claimant terminated his or her employment status, and is not entitled to be reinstated to the same
position or a comparable or similar position;
(iii) He or she: (A) Left work to relocate for the spouse's employment that, due to a mandatory military
transfer: (I) Is outside the existing labor market area; and (II) is in Washington or another state that,
pursuant to statute, does not consider such an individual to have left work voluntarily without good
cause; and (B) remained employed as long as was reasonable prior to the move;
(iv) The separation was necessary to protect the claimant or the claimant's immediate family members
from domestic violence, as defined in RCW 26.50.010, or stalking, as defined in RCW 9A.46.110;
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(v) The individual's usual compensation was reduced by twenty-five percent or more;
(vi) The individual's usual hours were reduced by twenty-five percent or more;
(vii) The individual's worksite changed, such change caused a material increase in distance or difficulty:

of travel, and, after the change, the commute was greater than is customary for workers in the
1nd1v1dual’s job classification and labor market;

(viii) The individual's worksite safety deteriorated, the individual reported such safety detenorat1on to
the employer, and the employer failed to correct the hazards within a reasonable period of time;

(ix) The individual left work because of illegal activities in the individual's worksite, the individual
reported such activities to the employer, and the employer failed to end such activities within a

reasonable period of time; or
(x) The individual's usual work was changed to work that violates the md1v1dual's religious convictions

or sincere moral beliefs.

NEW SECTION. Sec. 2 Section 1 of this act applies retroactively to claims that have an effective date
on or after January 4, 2004.

Passed by the House March 3, 2006.

Passed by the Senate March 3, 2006.

Approved by the Governor March 8, 2006.

Filed in Office of Secretary of State March 8, 2006.
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